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Part A — Improving Basic Programs Operated by Local Educational 
Agencies

SUBPART 1 — BASIC PROGRAM REQUIREMENTS

SEC 1116:  ACADEMIC ASSESSMENT AND LOCAL EDUCATIONAL AGENCY  
  AND SCHOOL IMPROVEMENT 
 

 (e) SUPPLEMENTAL EDUCATIONAL SERVICES- 
 

(1) SUPPLEMENTAL EDUCATIONAL SERVICES– In the case of any school 
described in paragraph (5), (7), or (8) of subsection (b), the local educational 
agency serving such school shall, subject to this subsection, arrange for the 
provision of supplemental educational services to eligible children in the 
school from a provider with a demonstrated record of effectiveness, that is 
selected by the parents and approved for that purpose by the State 
educational agency in accordance with reasonable criteria, consistent with 
paragraph (5), that the State educational agency shall adopt. 
 
(2) LOCAL EDUCATIONAL AGENCY RESPONSIBILITIES- Each local educational 
agency subject to this subsection shall— 

(A) provide, at a minimum, annual notice to parents (in an 
understandable and uniform format and, to the extent practicable, in a 
language the parents can understand) of— 

(i) the availability of services under this subsection; 
(ii) the identity of approved providers of those services that are 
within the local educational agency or whose services are 
reasonably available in neighboring local educational agencies; 
and 
(iii) a brief description of the services, qualifications, and 
demonstrated effectiveness of each such provider; 

(B) if requested, assist parents in choosing a provider from the list of 
approved providers maintained by the State; 
(C) apply fair and equitable procedures for serving students if the 
number of spaces at approved providers is not sufficient to serve all 
students; and 
(D) not disclose to the public the identity of any student who is eligible 
for, or receiving, supplemental educational services under this 
subsection without the written permission of the parents of the 
student. 
 

Printed June 11, 2008 1

http://www.ed.gov/policy/elsec/leg/esea02/pg2.html#sec1116


(3) AGREEMENT– In the case of the selection of an approved provider by a 
parent, the local educational agency shall enter into an agreement with such 
provider. Such agreement shall— 

(A) require the local educational agency to develop, in consultation 
with parents (and the provider chosen by the parents), a statement of 
specific achievement goals for the student, how the student's progress 
will be measured, and a timetable for improving achievement that, in 
the case of a student with disabilities, is consistent with the student's 
individualized education program under section 614(d) of the 
Individuals with Disabilities Education Act; 
(B) describe how the student's parents and the student's teacher or 
teachers will be regularly informed of the student's progress; 
(C) provide for the termination of such agreement if the provider is 
unable to meet such goals and timetables; 
(D) contain provisions with respect to the making of payments to the 
provider by the local educational agency; and 
(E) prohibit the provider from disclosing to the public the identity of 
any student eligible for, or receiving, supplemental educational 
services under this subsection without the written permission of the 
parents of such student. 
 

(4) STATE EDUCATIONAL AGENCY RESPONSIBILITIES– A State educational 
agency shall-- 

(A) in consultation with local educational agencies, parents, teachers, 
and other interested members of the public, promote maximum 
participation by providers to ensure, to the extent practicable, that 
parents have as many choices as possible; 
(B) develop and apply objective criteria, consistent with paragraph (5), 
to potential providers that are based on a demonstrated record of 
effectiveness in increasing the academic proficiency of students in 
subjects relevant to meeting the State academic content and student 
achievement standards adopted under section 1111(b)(1); 
(C) maintain an updated list of approved providers across the State, 
by school district, from which parents may select; 
(D) develop, implement, and publicly report on standards and 
techniques for monitoring the quality and effectiveness of the services 
offered by approved providers under this subsection, and for 
withdrawing approval from providers that fail, for 2 consecutive years, 
to contribute to increasing the academic proficiency of students served 
under this subsection as described in subparagraph (B); and 
(E) provide annual notice to potential providers of supplemental 
educational services of the opportunity to provide services under this 
subsection and of the applicable procedures for obtaining approval 
from the State educational agency to be an approved provider of those 
services. 
 

(5) CRITERIA FOR PROVIDERS– In order for a provider to be included on the 
State list under paragraph (4)(C), a provider shall agree to carry out the 
following: 

(A) Provide parents of children receiving supplemental educational 
services under this subsection and the appropriate local educational 
agency with information on the progress of the children in increasing 
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achievement, in a format and, to the extent practicable, a language 
that such parents can understand. 
(B) Ensure that instruction provided and content used by the provider 
are consistent with the instruction provided and content used by the 
local educational agency and State, and are aligned with State student 
academic achievement standards. 
(C) Meet all applicable Federal, State, and local health, safety, and civil 
rights laws. 
(D) Ensure that all instruction and content under this subsection are 
secular, neutral, and nonideological. 
 

(6) AMOUNTS FOR SUPPLEMENTAL EDUCATIONAL SERVICES– The amount 
that a local educational agency shall make available for supplemental 
educational services for each child receiving those services under this 
subsection shall be the lesser of-- 

(A) the amount of the agency's allocation under subpart 2, divided by 
the number of children from families below the poverty level counted 
under section 1124(c)(1)(A); or 
(B) the actual costs of the supplemental educational services received 
by the child. 
 

(7) FUNDS PROVIDED BY STATE EDUCATIONAL AGENCY– Each State 
educational agency may use funds that the agency reserves under this part, 
and part A of title V, to assist local educational agencies that do not have 
sufficient funds to provide services under this subsection for all eligible 
students requesting such services. 
 
(8) DURATION– The local educational agency shall continue to provide 
supplemental educational services to a child receiving such services under 
this subsection until the end of the school year in which such services were 
first received. 
 
(9) PROHIBITION– Nothing contained in this subsection shall permit the 
making of any payment for religious worship or instruction. 
 
(10) WAIVER- 

(A) REQUIREMENT– At the request of a local educational agency, a 
State educational agency may waive, in whole or in part, the 
requirement of this subsection to provide supplemental educational 
services if the State educational agency determines that-- 

(i) none of the providers of those services on the list approved 
by the State educational agency under paragraph (4)(C) makes 
those services available in the area served by the local 
educational agency or within a reasonable distance of that 
area; and 
(ii) the local educational agency provides evidence that it is not 
able to provide those services. 

(B) NOTIFICATION– The State educational agency shall notify the local 
educational agency, within 30 days of receiving the local educational 
agency's request for a waiver under subparagraph (A), whether the 
request is approved or disapproved and, if disapproved, the reasons 
for the disapproval, in writing. 
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(11) SPECIAL RULE– If State law prohibits a State educational agency from 
carrying out one or more of its responsibilities under paragraph (4) with 
respect to those who provide, or seek approval to provide, supplemental 
educational services, each local educational agency in the State shall carry 
out those responsibilities with respect to its students who are eligible for 
those services. 
 
(12) DEFINITIONS– In this subsection— 

(A) the term eligible child' means a child from a low–income family, as 
determined by the local educational agency for purposes of allocating 
funds to schools under section 1113(c)(1); 
(B) the term provider' means a non–profit entity, a for-profit entity, or 
a local educational agency that— 

(i) has a demonstrated record of effectiveness in increasing 
student academic achievement; 
(ii) is capable of providing supplemental educational services 
that are consistent with the instructional program of the local 
educational agency and the academic standards described 
under section 1111; and 
(iii) is financially sound; and 

(C) the term supplemental educational services' means tutoring and 
other supplemental academic enrichment services that are— 

(i) in addition to instruction provided during the school day; 
and 
(ii) are of high quality, research–based, and specifically 
designed to increase the academic achievement of eligible 
children on the academic assessments required under section 
1111 and attain proficiency in meeting the State's academic 
achievement standards. 
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