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TN THE MATTER OF ARBITRATION 
BETWEEN 

JOSEPH E. LANDIS, 

Teacher, 

and 

THE BOARD OF EDUCATION OF 
NOKOMTS COMMIJNITY UNlT 
SCHOOL DISTRICT NO. 22, 

Employer. 

Teacher Dismissal 

MPrvio F. Hill, Jr. 
ArbitratorIHdng Officer 

Hearing Dak. March 9,2005 

For the Grievant: Ralph H. Lowcnstein 
Lowensrein, Hagan & Smith, PC., 
1204 S. 4" Street, 
Springfield, TL 62703 

For the Employer: Douglas G. Griffin 
Miller, Hall & Triggs, 
416 Main Street, Ste. 1125, 
Paria, IL 61602 

I. ACK 0 P S 

The significant facts in this case are not in dispute. Joseph Landis, a tenured teacher and the 
Grievant in this w e ,  was employed by the Nokomis Cornmuuity Unit School District No. 22 since 
1989, (R. 185). For the last four years, he has taught kindergarten through fourth grade, P.E., Art 
and Library (R. 185). 
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In addition to teaching, the Grievant wasalso a coach for a variety of sports. Most recently, 
he has been the head junior-high school and high-school softball coach (R 186). As a COQC~I, his 
accomplishments are noteworthy, as attested to by a number of students who testified at the hearing. 

The seven member Board of Education of Nokomis Community Unit School D i h c t  No. 22 
(-Board") operates the public school system in Nokornis. ,h.Montgomery County, Illhois. The 
Disbict serves approximately 500 students at three atiendance centers for pkindergarten through 
grade 12. The Board of Education employs two adminishators. Supcriutmdent lean Chmstoski, 
who also serves as principal for the middle school/high school, and James Rupert, Principal for the 
two elementary attendance centers, labeled the North School and the South School. 

On Sahuday. April 9 (Spring Break), 2004, the Grievant's team had a softball game. The 
game was over at about 6:00 p.m. After the game, the Grievant locked e v q t h h g  up at school, wmt 
home and showered and ate. He then went to visit some friends at a cabin on a lake outside of town 
(R. 188-189). 

After leaving his friends, the Grievant went back into town and stopped at a local tavern 
called the Comer Cave. He met some fiends at the tavern and had some drinks. He left the tavern 
at about 2:45 a.m. (R. 189-190). 

Uponleaving, the Grievant was stoppedby aNokomis patrolman, WilliarnKiane.y, after Mr. 
Kimq observed him driving on the m n g  side of the street, and turning without signaling. The 
Grievant staggered toward the officer when he got out of his buck. causing Officer Kinney to 
administer field sobriety tests, which he failed, prompting his anest for driving under the influence 
of alcohol. The Grievant was placed in the squad car, and Qken to the Nokomis police department 
headquartas when, incident to his arrest, a search found him in possession of a vial containing a 
brass pipe and a vial containing a teaspoon's worth of cannabis (R. 191). 

Although the Griwant had cooperated with the arresting officer until the booking process, 
the Grievant became angry and uncooperative during booking. On one occasion dining booking, he 
retook possession of hi marijuana and dope pipe, and tried to conceal them in the holding cell. In 
addition, the Grievant, who had already volunteered he was ateacher, told Offic~r Kinney that if he 
(Landis) ever had his (?&my's) kids in his class, he would make it hard on them. (?r. 21 -23). Days 
later, the Grievant attempted to apologize to Officer Kimcy. 

Because the Grievant r e h d  a breath analysis test at the police station, the level of his 
intoxication from alcohol was never determined, althoughthe Grievant admitted tothe officer having 
8 to 10 beas before driving home. The Grievant was r e b e d  on bail, provided by one of the 
hearing witnesses, Kevin O'Malley, and returned home about 4:00 am. 

Later that day, the Griwant went to Superintendent Cbmstoski's home to speak to her about 
his arrest. The Grievant informed her of his anest and the charges against him. Ms. Chrostoski 
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instructed him not to attend the varsity softball game ro be played Monday, indicating she would 
need to consult the school district's attinmy for guidance on how to handle the situation. 

On Tuesday, April 14,2004, a report of the Grievant' armstand the criminal charges against 
him appeared in the Nokomis Free Press -Progress (Bd. Ex. 1). The arrest and charges were also 
general knowledge, and a topic of questioning and debate, within the school, as well as the 
community. (Tr. 36-37). The Grievant wasplaced on paid administrative leave, pending the Board 
of Education's next regular meeting on April 20,2004, the agenda for which included a closed, 
executive session of the Board "to discuss employment.dismissal of personnel." (Board Ex. 2). 

After learning of the impending Board meeting, several students on his varsity softball team 
contacted the Grievant, and he invited the team and any parents of the team members interested in 
supporting him to a cookout at his home. (Tr. 109,-142). According to several students who 
attended, the Grievant a p o l o ~  to the team and parents for letting them down, acknowledging the 
"profound, negative impact" his conduct had. (Tr. 158-159.178). 

A meeting of the Board of Education was held on April 20,2004. Normally, two people 
attend a meeting. On this date, 80 people came to the meeting. Of these 12-13 spoke. All but three 
supported Landis (R. 37-39.89-91). According to the news report, "The greatest majority of them 
in attendance were there to show their support for teacher and coach, Joe Landis" (Bd Ex. 5). 

In spite of the support, the Grievant was dismissed from his coaching duties (Bd Ex. 3). He 
was also placed on administrative leave from his teaching duties (R 40). 

On November 17.2004, the Grievant entered a plea of guilty to driving under the influence 
and possession of less than 2.5 grams of cannabis charges. Both charges are misdememon. He 
received supervision, had to pay a fine, obtain an alcohol assessment and attend classes (Bd Ex. 12, 
13). At the time of the hearing, he had completed most of the requirements of his supmrision (R. 
195). 

On December 2,2004. the Board of Education met and approved aNotice dismissing the 
Grievant from his teaching position based upon his pleas to the driving under the influence and 
cannabis possession charges. The Board, by a 5-2 vote, found 'Yhat the charge. m n s  and causes 
for dismissal are irremediable." (Bd. Ex. 11). In particuler, the Bill of Particulars noted "Such 
notoriety has already had a significant impact on the school system, and if he were allowed to 
continue in employment it would undermine his position as a role model to students, interfere with 
?he Board's ability to properly discipline students for drug and alcohol relafed misconduct, create 
perceptions of disparate treatment between studenis and teachers, and greatly impede Mr. Joseph E. 
Landis' ability to maintain discipline and otherwise adquately llfill his role as a teacher in and for 
the District." @d. Ex. 11). 

On December 6,2004, the Grievant requested a hearing pursuant to $24-12 of the Illinois 
School Code. On M m h  9,2005 the parties a p p e d  thmugh their representatives at a hearing held 
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at the Nokomis Community School Dislxict offices in Nokomis, h i s .  Exhibits and testimony 
were entered into the record which was transcribed by Laurie Mancione, CSR. 

RELEVANT STATUTORY AUTHORITIES 

105 ILCS 5110-22.4 Dismissal of Teachers 

Sec. 10-22.4. Dismissal of teachers. To dismiss a teacher for incompetency, cruelty, 
negligence, immorality or other s d c i e n t  cause, to dismiss any teacher who fails to complete 
a 1 year remediation plan with a ''satisfactory" or better rating and to dismiss any teacher 
whenever, in its opinion, he is not qualified to teach, or whenever, in its opinion, the interests 
of the schools require if subject, however, to the provisions of Section 24-10 to 24-15, 
inclusive. Temporary mental or physical incapacity to perform teaching duties, as found by 
a medical examination, is not a cause for dismissal. Marriage is not a cause of removal. 

105 ILCS 5/24-12 Removal or dismissal of teachem in contractual continued service 

Sec. 24-12. Removal or dismissal of teachers in contractual continued service. 
If a disnissal or removal is sought for any other reason or cause, including those under 
Section 10-22.4 [I05 ILCS 5110-22.41, the board must first approve a motion containing 
specific charges by a majority vote of all its members. Written notice of such charges shall 
be served upon the teacher within 5 days of the doption of the motion. Such notice shall 
wntain a bill of particulars. No hearing upon the charges is r e q u i d  unless the teacher 
within 10 days aftex receiving notice requests in writing of the board that a hearing be 
scheduled. in which case the board shall schedule a hearing on those charges before a 
&inbested hearing officer on a date no less than 15 nor more than 30 days aftex the 
enactment of the motion. Thc secretary of the school board shall forward a copy of the 
notice to the State Board of Education. Within 5 days after receiving this notice of hearing, 
the State Board of Education shall provide a list of 5 prospective, impartial hearing officers. 
The hearing officer shall hold a hearing ad render a final decision. The =her has the 
privilege of being present at the hearing with counsel and of cross-examining witnesses and 
may offer evidence and witness= and present defenses to the charges. The hearing officer 
may issue subpoenas and subpoenas duces h u m  requkiq the attendance of witnesses and, 
at the request of the teacher against whom a charge is made or the board, shall issue such 
subpoenas, but the heating officer may limit the number of witnesses to be subpoenaed in 
behalf of the teacher or the board to not more than 10. All testimony at the hearing shall be 
taken under oath administered by the hearing officer. The hearing ofiieer shall cause arecord 
of the proceedings to be kept and shall employ a competent reporter to take stenographic or 
stenotype notes of all the testimony. The costs of the reuorter's attendance and senices at 
the being shall be paid by the state Board of ~ducatio;. Either pmty desiring atranscript 
of the hearing shall pay for the cost thereof. If in the opinion of the board the interests of the 
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school require if the board may suspend the teacher pending the hearing, but ifacquitted the 
teacher shall not suffer the loss of any salary by m y n  of suspension 

Before setting a hearing on charges stemming hnn cases that are considered rem&le, 
a board must give the teacher monable warning in writing, stating specifically the causes 
which, if not removed, may result in chargez; however, no such written warning shall be 
required if the causes have been the subject of a remediation plan pursuant to M c i e  24A 
[I05 ILCS 5R4-1 et seq.]. The hearing officer shall consider and give weight to all of the 
teacher's evaluations written pursuant to Article 24A [I 05 ILCS 5/24-1 et seq.]. The hearing 
officer shall, within 30 days fiom the conclusion of the hearing or closure of the recod, 
whichewer is later, make a decision as to whether or not the teacha shall be dismissed and 
shall give a copy of the decision to both the teacher and the school board The decision of 
the hearing officer is final unless reviewed as provided in Section 24-16 of this Act [I05 
ILCS 5/24-16]. In the event such review is instituted, any costs of preparing and filing the 
record of proceedings shall be paid by the board. 

If a decision of the hearing officer is adjudicated upon review or appeal in favor of the 
teacher, then the trial coutt shall order rehatemart and shall determine the amount for 
which the b o d  is liable including but not limited to loss of income and costs incuned 
therein. 

hy teacher who is =instated by any hearing or adjudication brought under this Section shall 
be assigned by the board to a position substantially similar to the one which that teacher held 
prior to that teacher's suspension or dismissal. 

105 ILCS 5/27-12 Honesty, kindness, justice and moral courage 

Sec. 27-12. Honesty, kindness, justice and moral courage. Every public school teacher 
shall teach the pupils with honesty, kindness, justice, discipline, respect for others, and moral 
courage for the pkpose of lessening crime .&d raising the standard of good citizenship. 

625 ILCS 51 1 1-50 1 Drivingwhileunder the influence of aloohol, other drug or drugs, intoxicating 
compound or compounds or any combination thereof 

Sec. 1 1-501. Driving while underthe influence of alcohol, other drug or drugs, intoxicating 
compound or compounds or any combination thereof. 
(a) A person shall not drive or be in actual physical control of any vehicle *this 

State while: 
(1) the alcohol concentration in the persons' blood or breath is 0.08 m more 

based on the definition of blood and breath lmits in Seetion 1 1-501.2; 
(2) under the influence of alcohol; 
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(3) under the influence of any intoxicating compound or combination of 
intoxicating compounds to a degree that renders the person incapable of 
driving safely; 

(4) under the influence of any other drug or combination of drugs to a degree that 
renders the person incapable of safely driving; 

( 5 )  under the combined influence of alcohol, other drug or drugs, or intoxicating 
compound or compounds to a degree that renders the person incapable of 
safely driving; or 

(6) there is any amount of a dm& substance, or compound in the person's breath, 
blood, or urine resulting h m  the unlawful use or consumption of cannabis 
listed in the Cannabis Control Act. ' a controlled substance l i d  in the 
Illinois Controlled Substances Act, ' or an intoxicating compound listed in 
the Use of Intoxicating Cornpounds.Act. ' 

(b) The fact that any p e r m  charged with violating this Section is or has been legally 
entitled 0 use alcohol, other drug or drugs, or intoxicating compound or compounds. or any 
combination thereof, shall not constitute a defense against any charge of violating this 
Section. 

ILCS no 55014. Possession of cannabis -Violations - Punishment 

See. 4. It is unlawful for any person knowingly to possess cannabis. Any person who 
violates this section with respect to: 

(a) nor more than 2.5 grams of any substance containing c a d i  is guilty of a Class C 
misdemeanor. 

11. ISSUE FOR RESOLUTION 

The issue for resolution is whether under the Illinois statute the termination of Joseph 
Landis' teaching contract was for just cause, and if not, what shall be the remedy. 

In. 0 POS ION 0 

The position of the Board of Education, as outlined in its post-hearing brief, is 
summarized as follows: 

The Board first asserts the Grievant's possession of, and conviction for possession of 
marijuana, as wzll as DUI, conflicts with, undermines, and interferes with his duty, and that of 
"every public school teacher (to) teach the pupils honesty, kindness, justice, discipline, respect for 
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others. and moral courage for the purpose of lessening crime and raising the standard of good 
citizenship." (1 05 IU3S 5\27-12). 

The Board points out the Grievant's criminal acts have become general knowledge within 
the District, and have had a deleterious effect on the school system. Momver, he can no longer 
adequately fulfill his role as a teacher because of the mixed message that his continued employment 
would send to students, s m a n d  the public at large. 

The Board further arserts that the charges against the Grievant constitute legal cause for 
disrnirsal ~mder Section 10-22.4 and 24-12 of the School Code. For authority, the Board cites 
M c C u l l o u g h .  204 IllFeuille,App. 3d 1082,l SO Ill. Dec. 430, 
433,562 N.E. 2d 1233,1236 (5th Dist. 1990. In that case, the Appellate Court rejected arguments 
that conviction for failure to pay income tax was not legal "cause" for dismissal under 510-22.4, 
holding: 

'Cause' to justify dismissal has been defined as: some substantial shortcoming which 
renders continuance in employment detrim&d to discipline and effectiveness of savice; 
something which the law and soundpublic opinion recognize as a good reason forthe teacher 
to no long occupy his position. 

The Board also notes the following cases as authority: 

-Education v. P a w ,  102 IU. App. 3d 741.58 Ill. Deo, 368,430 NE 2d3 10 
(1st Dist 1981)(hnding cause for ateacher's conviction for possession ofmarijuana); &g 
v. Board ofBueation, 20 Ill. App. 2d 292,156 NE2d 1(1959)(6ndiing cause in conviction 
for public intoxication); and-Nucati on.Disaict 205,144Ul. App. 2d 
463.98 Ill. Dec. 864,494 NE2d 1 191 (2d Dist. 1986)( h d h g  cause inn conviction of theft, 
in &ding ~ c ~ u l l o u g h ' s  conviction legal cause.for his dismissal). See also, y o w e  vI 
BoardofEducationofCitv 33338 IllApp. 3d 522.273 I11.Dec. 277,788 NE 2d 
1 153 (1st Dist. 2003),(holding evidence two rea~he&~ossessed and were under the influence 
of marijuana while teaching was "causen for their dismissal). 

B. The Grievant's Conduct Waa Irremediable Per Se 

The Board rejects the Grievant's argument that he was emirled to anotitetoremedy pursuant 
to Section 24-12. The Board discounts his claim primarily because it found the causes to be 
irremediable in its notice of dismissal (Bd. Ex. 11). The Board's decision followed the dicta of the 
Court in Yowe. supra, 273 lll.Dec. 277,285, 788 NE2d 11 53, which held that possasion and 
being under the influancc of marijuana was irremediable conduct, even without any rriminal 
conviction. 
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Specifically, the Board, citing McBroom, supra, had this to say regarding remediable 
conduct: 

[Rlemediable conduct is misconduct by a teacher, in h a  ordinmy course of duties, which, 
if called to her attention, can ordinarily be remedied. Thus, such conduct has been applied 
to a veriety of fkt situations in which the complained of conduct has concerned either 
deficiencies in teaching performance [citation] or corporal punishment [citation]. 

We hold the concept was not intended to apply to criminal conduct which has no legitimate 
basis in our society, Teachers, ar leaders and role models, with their education and 
background, have the duty to implant basic societal values and qualities of good citizenship 
in their students. To claim that such conduct was remediable distorts the thrust and purpose 
of the rule. Criminal activity of this nature is conduct which cannot be remedied by a 
warning. McBroom, 144 111.App.3d at 473-74.98 11I.Dec. 864.494 NE2d at 1198. 

The Board explained that because the Grievant's conduct was, as these cases hold, 
irremediable per se, a formal warning to remediate was not required. Fadler v. Slate Board of 
Educatioq, 153 Ill.App.3d 1024,106 Ill,Dec. 840,844,506 NE2d 640,644 (5 Dist. 1987). 

In summary, the A-ation submits it was regrettably placed in a position of having to 
deal with the consequences of the Grievant' porn choices. To this end the G r i m t '  substantial 
shortcomings are a detriment IO the operation of the school. His dismissal should therefore be 
affirmed. 

The position of the Grievant, as outlined in his post-hearing brief, is summarized as Follows: 

A. The Circumstance8 In This Case Favor The Grievant 

The Grievant first asserts that his conduct should not result in termination. He stressed the 
numerous factors that he feels favors his case. For example, the incident occurred on a w k e n d  
during a school vacation The incident did not occur on school premises. No students were 
involved. He was not involved in an accident and he did not resist arrest or attempt to flee. 

Furthermore, the Grievant asserted that he has never used alcohol or drugs during the school 
day or at a school event. He has never used drugs or an illegal substance with a student. This is the 
first and only time that he has ever been arrested. 

The offenses to which the Grievant plead guilty and for which he received supervision, were 
both misdemeanors. The possession offense involved less than 2.5 gams of cannabis @d. Ex. 12). 
To put this in perspective, this is approximately a teaspoonful. 
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The Grievant pointedly noted that this is a classic case of a good teacher and a good man 
being involved in a single incident of mnduct outside the work place, which did not involve a 
student. This single incident should not precipitate the end of his teaching career. 

B. Under The Nexua Teat. The Grievant's Conduct Does Not Merit Dirrmissal 

The Grievant asserts that the Illinois Courts have chosen to adopt the nexus test. Chicaeo 
Board of Education v. Pavne, 102 IIl.App.3d 741,430 N.E.2d 310 (1981). This theory essentially 
measures the affect of the out-of-workplace conduct on the.ability of a teacher m effectively do his 
or her job. It is a balancing of interests and also takes into consideration community standards. 
& 
the Interests of Both School Authorities and Teachers? Jason R Fulmer, 3 1 Journal of Law and 
Education 271 (2002). 

The Grievant went on to cite cases from other jurisdictions as supporting his posirion. In 
Turk v. Franklin Suecial School District, 640 S.W.2d 218 (Sup. Ct. Tenn. 1982), a teacher was 
arrested for driving under the influence and plead guilty. The chancellor (hearing officer) who heard 
the case found that Mrs. Turk was a capable teacher who was viewed as such by other teachers, 
students and parents. There was no showing that the conviction for DUI would have an adverse 
impact on her ability to teach. She was ordered reinstated after the Court applied the nexus test. 

In Stanback v. Summitt, 1995 WL 370241 (Tenn. Ct. App., 1995). a drivers education 
teacher was convicted of driving under the influence and had his license revoked as a consequence. 
When it discovered the offense, the Board dismissed him. The chancellor ordered his rrjnstatement 
and the Appellate Court affirmed. 

The case of Kibbe v. Elida School Dist, 128 N.M. 629,996 P.2d 419 (1999). bears some 
striking similarities to this w e .  Kibbe had been a teacher who also coached basketball. He was 
arrested for driving under the influence of alcohol and was terminated. But the Court found that 
there was no evidence that Kibbe's actions had an affect on his competence as a teachex and coach, 
Kibbe was reinstated. 

In Board of Trustees v. J u d v ~  50 Cal.App.3d 920.123 Cal.Rptr. 830 (1975). a teacher was 
convicted of cultiratim of a single marijuana plant which was a felony. The Court held that all 
felonies were not of equal seriousness and that the circumstances of this particular offense did not 
constitute moral turpitude, nor did the mere fact of the conviction require dismissal. 

In Ronliano v. Favette Countv Board of Education, 176 W.Va 700,347 S.E.2d 220 (1986). 
a teacher was dismissed following his arrest for possession of marijuana at his home. Applying the 
nexus tesf the Court found that then was no evidence that his misconduct affected his teaching 
responsibilities. The Court held that since the evidence showed he was an above-average teacher, 
who was well liked by his students, the misconduct occurred in private and the offense was only a 
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misdemeanor, cause did not exist for dismissal. Also see VonDuriais v. Board of Trustees, 83 
Cal.App.3d 681, 148 C a l w .  192 (1978). 

The Grievant assats that, in light of the aforementioned cases, the Board has failedto prove 
by a preponderance ofthe evidence anexus between the his convictions and his ability to teach. This 
is particularly true in view of his excellent teaching record. 

C. District Rules Have Been Unevenlv A~alied 

The Grievant asserts that the District has conveniently skirted its own written rules 
pedning to its employees. (Teacher's Ex. 5). With regard to Rule 20 (an employee who commits 
a felony may be unsuitable for school employment), the Grievant reiterated that his charges were 
misdemeanors. No mention is made in the rules about conviction of a misdemeanor. 

The Grievant next cited Rule 18. Rule 18 prohibitr an employee from working under the 
influence of alcohol or drugs. It also prohibits employees from consuming alcohol during the sshool 
work day. The school wark day for teachers is from 8 a.m. until 4 p.m. In October 2004 the 
Superintendent, the Principal and several teachers attended a curriculum meeting in Carlyle. The 
second day of the meeting ended at approximately 1:30 p.m. and the Superintendent took the 
teachers, herself and the Principal across the meet to a b& where she bought drinks for everyone. 
She and the Principal both had alcoholic drinks and the Principal drove home. 

Despite thii incident, no discipline was meted. The Grievant noted that if consistent 
treatment were truly the issue, o ther teach  and administrators who violate the clear rule on alcohol 
consumption during the work day would be disciplined. 

D. -iuann Chnwe Was Onlv A Midemca~or 

The Grievant strenuously reminded all thet his drug offense was a Class C misdemeanor, rhe 
lowest level of misdemeanor offenses. He went on to assert that there is no legislation that would 
indicate that non-work time possession of a small quantity of cannabis by a teacher, which does not 
involve a student or the workplace, violates any strong public policy. As an example, the Grievant 
pointed to 105 ILCS 5Rl-23a(a), which lists offenses that result in revocation of a teaching 
certificate. Specifically exempted from this penalty is a conviction under Section 4(a) of the 
cannabis Control Act (720 ILCS 550/4(a)), the offense for which he was convicted If the public 
policy agaiust possession of a small quantity of cannabis was so strong. why would the legislature 
allow a teacher to continue teaching in this state? 
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E. Thc Drua Cases Cited Bv The Board Are Distinguishable 

The Grievant took issue with the drug cases cited by the Board because they involve fact 
patterns that are distinguishable from rhe instant case. In Youn~e v. Board of Education, 338 
111.App.3d 522,788 N.E.2d 1 153 (2003). two teachers were dismissed for being under the influence 
of marijuana while at school. One ofthem fist refusedto go to the hospital for drug testing and then 
attempted to evade the testing by drinking large quantities of water. Both violated s p e a c  board 
policies, particularly being at school while under the influence of drugs. Because that case involved 
on-pnmises activities, as opposed to non-work conduct, the urse has no relevance to Mr. Landis' 
situation. 

In the othm c a s  cited by the Board, p, ' 102 IIl.App.3d 
74 1,430 N.E.2d 3 10 (1 98 I), the teacher was m e d  for possession of a small quantity ofmarijuana. 
He plead @ty and received probation. The school di&ct appamntly war unaware of this arrest 
and conviction. 

A couple ofyears inter, Payne was once again arrested for possession of marijuana. This time 
he also had cocaine in his possession. The sewnd arrest generated some newsmuer ruticles. At this 
point, the school district i-ed of the earlier drug con&ion and moved tohi*aiss him. 

The Grievant specifically pointed outthe fact that i n k  there were two separate offemes, 
including one involving possession of cocaine. Unlike his own case, there war aproven record and 
likelihood of recurrence. It was not an isolated incident. 

The test for detnmining remediabilily was stated in the well-cited case of Gilliland v. Board 
of Education, 67 Ill.2d 143,365 N.E.2d 322 (1977). It is a two-pronged analysis. First, the Board 
must prove that the conduct resulted in damage to the students, hulty or school. It must then show 
that the conduct mulring in the damages could not be c o w t e d  if warning had been given. 

While the G r i e ~ n r  acknowledges his arrest and conviction is widely known in the 
community, he assem that the Board offered no evidence thatthis would have an affect on his ability 
to teach, In f b ,  the evidence was just the opposite. After his arres~ 80 people showed up at a 
Board meeting, most of whom were there to support him (R.86-91, Bd. Ex. 5).  Whcn he was 
dismissed. 12 people came to rhe Board meeting to askthe Board to reconsider its d o n  @ 93-96, 
Bd, Ex. 6). 

Many of the Grievant's supporters testified on his behalf at the hearing. Among them were; 
Nancy Hagemeier, teacher (R. 120), Jane Miles, teacher (R 133). Sarah Singler, student (R. 114). 
RobinQuattlander, student (R.181), Bill Bourke, parent (R. 144), Kevin 07Ma11ey,parenf (R 147). 
Cindy Meiners, parent (R155), and Elizabeth Huber, parent (R. 160). 
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By contrast, the Grievant pointed to the lcpck of proof from the B o d  tbat damage had been 
done to the students. faculty or school. The only testimony was from the Superintendent who 
testified that there was a great deal of talk in the commuuity and publicity in the newspaper. 

The Grievant concluded by asMting that the Board failed to prove a substantial nexus 
between the non-work conduct involved in this case and the his ability to continue teaching in the 
district. And even assuming that the charges constitute cause for dismissal, the Board has failed to 
prove that they are irremediable. 

For all the reasons noted above, Mr. Landis requests that his position besustained in full and 
he be rerurned to his former status as teacher and coach. 

As noted, the facts in this case arenot in dispute. Therefore, the only questionto be decided 
is whether the cause(s) for discharge was irremediable, thus warrauting immediate dismissal without 
a written warning, or remediable warranting a written warning before imposition of discipline. See, 
e,g., Board of-v. 218 Ill. App. 3d 1017,1022,578 N.E.2d 1244,1248 (1991). 

A. Int & uctio - 
The Le@ Standard Applicable in Teacher Tenbination Cases -In Rosemmy Hegener 

v. BoardofEdrca~ion ofthe City of Chicago, 208 Ill.App.3d 701,724,567 N.E2 566,153 lJl.Dec. 
608 (1991), the Appellate Court for the First District, reflecting the law in this area, obsewd 

In order to encourage experienced and able teachers to remain within the educational 
system and to insure that ;hiring decisions will be based on merit and not upon political, 
panisan or capricious reasons,the School Code provides forremoval of tenured teachers only 
for cause. al. Rev, Stat. 1987, ch 122, par. 34-85; Szabo v, Board of Education of 
Community Consolidated School Dist. 54 (1983), 1 17 I1I.App. 3d 869,873,454 N.E.2d 39, 
42.). 

The court went on to discuss the criteria outlined in the statute: 

Though the School Code does not defme "cause," section 10 -2.4 of the Code docs 
provide some guidance by providing for dismissals of teachers for ' ~ r n p e w n c y ,  cruelty, 
neghgence, immorality or other sufiicient cause * * * ." (Emphas'is addeb). (UlXev. Stat, 
ch 122, par. 10 -22.4.). Additional guidance may be found in case law, which has d d j  
"causen as "some substantial shortcom.ing which render[s] continuance in * office or 
employment in some very way detrimental to the discipline and efficiency of the suvice and 
something which the law and a sound public opinionrecognize as good cause for * * * not 
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longer occupying the place."' (Jepsen v. B o d o f  Education of Communi~SchoolDishict 
No. 307 (1958), 19 IllApp.2d 204,207, 153 N.E.2d 417,419, quoting Murphy v. Houston 
(1928), 250 I11.App. 385,394.). Case law further requires that the conduct which forms the 
basis for claiming cause musr bear some relationship to ateacher's ability to perform her job. 
(Chicago Board of Education v. Payne (1981), 102 Ill.App.3d 741,747,430 N.E.2d 310, 
315.). The School Board has the right in the first instance, to determine what constitutes 
cause, using the best interest of the school as a "guiding star." Payne. 102 Ill.App.3d at 747. 
430 N.E.2d at 3 14. 

When conduct which forms the basis of the termination is remediable, the statute requires 
that the Board of Education f i s t  give the teacher "reasonable warning in writing, stating specifically 
the causes which, if not removed, may result in charges." (Ill.Rev.Stat. 1987, ch. 122, par. 34-85). 
A failure to provide such a warning requires a reversal. Hegener, a& 725. 

Gilliland v. Bomd of Education of Pleasant View C o n s o ~ S c h o o l  District No. 622 
(1977)-Facts h Search Of A Theory. Under Illinois case law, ateachds conduct is hmediable 
if it (1) has caused significant damage to students, the faculty, or the school, and (2) oould not have 
been corrected wen if superiors had given the teacher the statutorily prescribed warning. Gilliland 
v. BoardofEduc~~on ofpleasant View ConrolidatedSchool DtmictNo. 622 (1977), 67 Ill. 2d 143, 
153,365 N.E.2d 322,326; Pmkmmr, 160 Ill. App. 3d at 776,513 N.E.2d at 849; BwrdofEducation 
ofschool District No. 131 v. State Board of Erhrcdion Flavin) (1983), 99 Ill. 2d 1 1 I, 1 19-21,457 
N.E. 2d 435,43940. However, subsequent cases have seen at least two refinements ofthe Gilliland 
immediabiliiy test. First, individual acts, separately remediable, may be irremediable when 
consided in totality; they must have long continued, and a court may consider whetha the cause 
for dismissal is itself irremediable and whether the teacher demonmated willingness to wmct the 
conduct. (Parkman, 160 Ill. App. 3d at 779,513 N.E.2d at 851 ) Second, crirninaland immoral 
conduct arguably has been held lo k irremediable pct se regardless of the test. McBroom v. 
BoardofMucation ofDistricr No. 205 (1986), 144 Ill. App. 3d 463,474,494 N.E.2d 1191, 1198. 
See also. Younee v. Board of Education of Citv of Chicam. 338 I11.App. 3d 522,273 Il1.Dec. 277, 
788 NE 2d 1153 (lst Dist. 2003), where. the court gave a "nod" to those cases that synthesized and 
crystallized the dicta that had been codified by the legislahe holding that such conduct was 
irremediableper se; Board of Education v. Harris, 218 Ill. App. 3d 1017,1023,578 N.E.2d 1244, 
1248 (1991) (teacher's criminal conduct is immediable per se regardless of test); Board of 

arta C Ed c q  ation 
217 Ill. App. 3d 720,729,577N,E.2d 900,905 (1 991) (secopdprong of test is not appropriate w h  
conduct in question is "immoral conduct"); u, 204 
Ill. App. 3d 1082, 1090,562 N.E.2d 1233, 1238 (1990) ( s a n d  prong of test is inapplicable to 
situations involving the uimii conduct of a reacher); F-v. 153 Ill. 
App. 3d 1024. 1028-29,506 N.E.2d 640, 644 (1987) (second prong of test is not appropriate in 
situations involving immoral conduct by a teacher that "has no legitimate basis in school policy or 
society"); McBroom v. Board of Education of District No. 205, 144 Ill. App. 3d 463,473,494 
N.E.2d 1191, 1198 (1986) (second pmng of test is inapplicable to situations involving criminal 
conduct of a teacher). 
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B. The Second Part of Gilliland is Inaoolicable Where Crimmal Conduct is  Involvcd 

Where does current case law leave the Grievant? 

Unfortunately, the orievant relied heavily on the Gilliland test. It was his hope that the 
outpouring of support he received from faculty peers and students would indicate that his behavior 
has not damaged shldents, faculty, or his school. 

Gilliland, however, is arguably obviated where it concerns criminal behaviorthat has anexus 
to the goals of the District Thus, in this case the Grievant's arguments that he is still capable of 
effectively discharging his duties a teacher in this District are -havailing altogether. This is not 
Marvin Hill's rule or sense of industrial justice but, rather, as explained injio. the declarations of the 
Illinois courts. 

C. Possession Of Mariiuam (Off School Premises) Haa Been Held As Cause 

There is no Illinois case specifically addressing the question whether off-duty possession of 
a small auantity of mariiuana couuled with a DUI, is sufficient cause to justify dismissal, Illinois 
courts, hbwev;, have &at criminal conduct by a teacher or o&er holding public 
trust diminishes their effectiveness and warrants dismissal. McBmom, supm. 98 Il1.Dec. at 868. 

The precedent that arguably puts this case over-the-top in favor of the Board is Chicaeo 
Board of Educationv. Pavne, 102 Ill. App. 3d 741,430N.E.2d 3 10 (1981). although not on all fours 
with Landis. In Pavne. a teacher was arrested for, and pled guilty to, possession of marijuana for 
which he received a sentence of probation After the teacher was amsted a second time, for 
possession of marijuana and a controlled substance, this information came to the attention of school 
officials h m  a newspaper article. Although the criminal conduct there did not involve students or 
occur on the school's premises, the -court held that the teacher's possession of marijuana was 
irremediable conduct for which a warning would not have remedied the damage: 

We are aware of the special position occupied by a teacher in our society. As a eonsequence 
of that elevated stature, a teachw's actions m subject to much greater scrutiny than that 
given to the activities of the average person. We do not doubt tka! knowledge ofa leader's 
involvement in i l l e g o ~ s v c i h  aspossession of mwijuann wouldkoveamajor&&terioar~ 
eflcct q o n  the school system nnd would gredy inrpede id individual's abili@ to 
a&q&ly fuYJl his role as perceived by the Board Pavne. 102 Ill. App. 3d at 748,430 
N.E.2d at 315 (emphasis mine). 

I do not read as relying on the number of times that a teacher is found to be in 
possession of marijuana, although a reasonable pwson could fmd otherwise (there was, ater all, two 
instances in m. The infirmity in Mr. Landis' case is the fact of his possession of illegal drugs, 
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c o n h t  that thc court found impedes one's ability to function as an educator and role model 
for students. Indeed, with respect to the sufficiency of the &den= to establish cause, in the 
wurt found: 

[A] teacher's possession of wen a small quantity of marijuana would, once it became 
a matter of general knowledge, have a major adverse impact upon the teacher's 
students and fellow teachers. 102 111. App. 3d at 747. 

The Board found this to be the case in Mr. Landis' case, and I cannot assert otherwise. 

D. More Is Involved Than Mere Possession of Mariiuana 

In rendering this decision it must be remembered& more is involved than a mere offduty 
possession of marijuana by an elementary school teacher. Mr. Landis was charged with DUI, which 
he plead guilty. Moreover, the Grievant, while in custody, informed the arresting officer that a3 a 
teacher he could make things difficult for the officer's children. The Grievant's statements to the 
Officer, who at all times was simply doing his job, are ouhgeous and have no place in any 
community. The comments clearly have a deleterious effect upon the school system and the 
community. Sad to say, Mr. Landis' honesty and ethical values ae called into question when he 
threatens to make thiigs difficult for an arresting officer's children. By all mounts it is an abuse 
ofhis position with the school distrin, as alleged by the Board in its Motion to Dismiss (Er. Ex. 1 1). 

There is more. At the hearing the Grievant offered no explanation whatsoever regarding the 
facts mounding his possession. How did the Grievant come about to possess this mnount of 
marijuana and a pipe? Presumptively, it is not sold in this small quantity. Who was his source? 
A colleap? Student? Was this the fint time he used manijuana? Did he have it with him at the 
softball game? Once the Board demonstrated the Grievant was in possession of mafjuana, any 
mitigating or explanatory factors should have been offered by Grievant. Nothing was forthcoming 
regarding the possession issue, making it difficult (if not impossible) to find any mitigation. 

E. Mr.  Landis' 105 I L C C  

What of the Grievant's 105 lLCS 5/21 -23da) argument? Counsel for Mr. Landis poinis IIJ 
this section which lists offenses that result in revocation of a teaching certificate. Specifically 
exempted from this penalty is a conviction under Section 4(a) ofthe cannabis Control Act (720 U S  
550/4(a)), the offense for which he was convicted. 

The easy answer regarding this argument is that the possible revocation of Grievant's 
teachit& d a t e  was not in play at the time of the hearing. Whether Mr. Landis' teachq 
certificate will be lifted is yet to be determined. At any rate, the statute is not dispositive of the issue 
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before me, specifically whether the Grievant's conduct is irremediable. As the parties know, a 
teacher's conduct may be irremediable in one district and not another, unnamed district. 

In the alternative, if the conduct in question were not irremediableper se and the Gilliland 
test is "in play." the result would be the same. 

Under Illinois case law ttre Board has broad discretion to determine whether the Grievant was 
capable of being an dective teacher, given the enomus amount of public attention this case 
received. The issue is not whether the teacher is capable of articulating nouns and verbs or 
explaining second derivatives to a calculus class but, rather, whether he can operate as an effective 
educator and role model for impssionable students. The Board should not be placed in the position 
of telling students that illegal drug and alcohol use should be avoided and (indeed, even providing 
for suspensions for illegal use), at the same time, defending the continued employment of an 
elementary school W e r  oonvicted of the same conduct. No Board should have to blow hot and 
cold when it comes to illegal drugs. 

To this end I cannot find that the Board acted capriciously, or that it othawise acted 
arbitrarily in any way regarding the Grievant, The Board explained persuasively that it relied upon 
existing Policy: 

The Board of Education considers that all full-time employees accept their duties with this 
District as their primary responsibility. ~ n y  outside activity or employment that jeopardizes 
his/her professional or ethical status or interferes with the individual's ability to carry out 
hisher duties will be cause for discharge. (Bd. Ex. 17, Policy 41 14) 

Furthermore. the Board relied upon the District's Employes Rules, which prohibit both 
possession or use of drug.%lcohol while working, as well as providing notice that: 

NO employee shall engage in activities during non-school hours which intentionally causes 
injury or harm or attempts to cause injury or harm to other employees, children, their 
property, or school district or its prom. Employees who commit felony o h s ,  or other 
criminal acts involving substantial risk of harm to other persons or property may be 
unsuitable for school employment, and are subject to d i e  in the discretion oftheBoard. 
(Bd. Ex. 20, #I 8 & #20, p. 2). 

Should the casual observer think it unfair that a single lapse in judgment (if that is v h t  is 
at issue here) should bring about such harsh repercussions for the Grievant, it is important to note 
that he was not dismissed indiscriminattly. The record ehows that the Board was considerate and 
afforded Mr. Landis his "day in court." It took notice of the concerned citizens that came to support 
the Grievant at the meeting where his termination was on the agenda. Likewise, the Board went into 
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c l o d  session and deliberated for one and one-half hours, indicating that the termination decision 
was not a fait accompli. 

Noteworthy is this: All the Grievant needed was four vows out of seven to carry the day, but 
in the end his efforts, and the efforts of the community rit-luge that supported him, could only 
persuade two of the Board members to vote for his retention. Why? The process, in other words, 
for better or worse, worked. Whatcva else may have happed here, this was certainly not a 
miscarriage of due process. 

It is always a difficult decision when an Arbitrator is asked to rule in a teacher termination, 
especially in a case like this where a teacher's career is jeopardized and the teacher has otherwise 
been a good citizen. To a significant extent this case is ''tnunped" by Illinois case law, especially 

(1 981) and Younse (2003). While no case is directly on point, significant dicra exists 
indicating that any criminal activity is hmcdiableper se, at least any criminal activity with some 
discernable nexus between the teacher's conduct and the interests of the Board of Education.' What 
was before the Board, and what is now before me, is ateacher who was DUI and in possession of 
marijuana, albeit a small amount of marijuana in an offduty capacity. As indicated, no explanation 
or specifics was offered regarding the possession of the drug, a fact that is puPling to the 
undersigned Arbitrator. Moreover, the teacher's comments to the arresting officer regarding his 
children does not help his case. The Board has demonstrated, by at least a mepondemwe of 
evidence, that the ~ i s & c t  suffered ham when its faculty is DUI and is in possession i f  illegal drugs. 
Moreover, I am convinced that the declamtions by num&us courts regarding c r imi i  activity 
conkols the outcome in this case, especially when the  matte^ involves illegal drugs and the BOA 
has demonstrated a nexus between Mr, Landis' conduct and the message the Administration has 
elected to send to its students and faculty. If the Board of Education is, in any way, out of step with 
the wmmuuity, the latter will be heard from at election time. In the meantime, applying Illinois case 
law I cannot hold thar this dismissal is in any way impermissible under the statute. The McBroom 
court summarized it best when it declared the following: 

We hold the concept [of remediable behavior] was not intended to apply to criminal conduct 
which has no legitimate basis in ow sociery. Teachers, as leaders and mle models, with their 
education and background, have the duty to implant basic societal values and quantities of 
good citizenship in their students. 98 111.Dec. at 871. 

' Notwithstanding the dicta, case law cannot stand for the proposition that any criminal 
activity will sate to effect the termination of a tenured teacher. Operating a go-cart on a cull- 
&-sac in h n t  of one's residence is a crime, but no reasonable Board of Education would arguc 
that this criminal activity is immediable per x. Hence, the nexus requirement is always in play. 
as I read the law. 
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Clear and simple, lllinois courts and hearing officers have recognized that criminal conduct 
by a teacher diminishes his effectiveness as ateacher and mle model and, accordingly, warrants his 
dismissal. A decision in favor of Mr. Landis would require turning on its head the entire concept 
of criminal activity as grounds for dismissal for teachers as leaders and role models for children. I 
find no basis in law or logic to issue such a decision. 

For the above reasons, the following award is issued. 
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M. AWARD 

In its Motion to Dismiss Mr. Landis, the Nokomis B o d  of Education alleged the following: 

1. Mr. Joseph E. Landis has commitled immoral acts by knowingly possessing oannabis in 
violation of state law. 

2. Mr. Joseph E. Landis has violated and plead guilty to violating Section 550/4(a) of the 
Illinois Cannabis Cont~ul Act. 

3. MI. Joseph E. Landis' possession of cannabis and plea of guilty to violating Section 
550/40(a) of the Illinois Cannabis Control Act [has] become a matter of general knowledge 
within the District and have a major deleterious effect upon the school system and geatly 
impedes Mr. Joseph E. Landis' abiity to adequately fulfill his role as ateacher in and for the 
District. 

4. MI. Joseph E. Landis has committed immoral acts by knowingly driving under the 
influence of alcohol in violation of state law. 

5. Mr. Joseph E. Landis has violatedand plead guilty to violating Section 911-501 (a)(2) of 
rhe Illinois Vehicle Code and has been placcd on court supervision 

6. MI. Joseph E. Landis' violation of Section 511 1-501(a)(2) ofthe Illinois Vehicle Code and 
plea of guilty have become am- of g e n d  knowledge within the District and has amajor 
deleterious effect upon the school system and greatly impedes Mr. Joseph E Landis' ability 
to adequntely fulfill his role as a teacher in and for fhe District. 

7. Mr. Joseph E. Landis hss committed immoral acts and abused his position in the district 
by threatening to use his position to take &bution against the arresting Officer's children, 

'Ihe Board's charges against Mr. Landis are sustained in al l  respects. The Board acted 
appropriately in dismissing the Grievant for immediable cause under Illinois case law. 

of May, 2005, 
at DeKalb, L, 601 15. 

Marvin Hill, Jr. Hearing OfficerlArbikttor 
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